THE INTERNATIONAL LAW COMMISSION ADOPTS DRAFT ARTICLES ON INTERNATIONAL WATERCOURSES 395
At its 1994 session, the International Law Commission (ILC) completed the final adoption ("second reading") of a complete set of thirty-three draft articles on the law of the non-navigational uses of international watercourses, together with a resolution on transboundary confined ground water. The Commission submitted the draft articles and the resolution to the General Assembly and recommended that a convention on international watercourses be elaborated by the Assembly or by an international conference of plenipotentiaries on the basis of the Commission's draft. The draft articles as finally approved are similar in most respects to those the Commission adopted on first reading in 1991. However, several important changes were made. These modifications, together with the resolution on confined ground water, enhance the Commission's contribution to the law in this field. After briefly describing the background of the draft, this Note will offer a general overview of its provisions and indicate the principal changes made to the articles adopted in 1 991. While it is still too early to predict the ultimate fate of the articles, the Note will conclude by outlining some of the most likely possibilities.
BACKGROUND
The impetus for the ILC's work on international watercourses came from the General Assembly, which in 1970 recommended that the Commission "take up the study of the law of the non-navigational uses of international watercourses with a view to its progressive development and codification. "
1 By I 97 4 the Commission had begun preliminary work on the subject; it established a subcommittee whose report 2 proposedas is customary for new agenda items-that the views of governments be sought on various issues, including the following: the scope of the proposed study, the uses of water to be considered and whether the problem of pollution should be given priority, the need to deal with flood control and erosion problems, and the interrelationship between navigational uses and other uses. A questionnaire was accordingly circulated to United Nations member states. s Also in 197 4 the Commission app~inted Ambassador Richard D. Kearney of the United States 4 as the first special rapporteur for its work on international watercourses.
The Commission returned to the watercourses topic in 1976, when it considered the responses of twenty-one states to the questionnaire, 5 as well as a report submitted by Ambassador Kearney. 6 The discussion led the ILC to agree that it was not necessary to decide upon the scope of the expression "international watercourse" at the outset of the work and that attention should be devoted instead to beginning the formulation of general principle. s. tion in 1980 of the first articles on the topic 10 and in a remarkable report that strongly influenced the shape of the Commission's subsequent work on watercourses.
11
The six articles adopted in 1980 were in effect withdrawn by Special Rapporteur (now Judge) Jens Evensen, when he presented a complete draft convention in his first report in 1983.
12 This draft, which appears to have been inspired in large measure by the proposals made in the Schwebel report referred to above, 13 was revised by Evensen the following year.
14 Unfortunately, before the Commission had an opportunity to take action on his draft convention, Evensen moved to the International Court of Justice.
The author was appointed to succeed him in 1985.
Thus, when it resumed work on international watercourses in the mid-1980s, the Commission began with a clean slate but had over ten years' experience with the subject. This background served the Commission well: from the adoption in 1987 of the first articles 15 of what ultimately became the present draft, it took what for it was a relatively brief period of five years to complete the provisional adoption of a full set of draft articles.
16
The draft adopted on first reading in 1991 consisted of thirty-two articles arranged in six parts, or chapters. 17 In accordance with standard ILC procedure, it was sent to governments for comments. The Commission then gave the draft articles a second reading in which it took into account the comments of member states 18 and proposals of the special rapporteur.
19
10 The articles, adopted in 1980, were Article I , Scope of the present articles; Article 2, System States; Article 3, System agreements; Article 4, Parties to the negotiation and conclusion of system agreements; Article 5, Use of waters which constitute a shared natural resource; and Article X, Relationship between the present articles and other treaties in force. (1980] 2 Y.B. lnt'l L. Comm'n, pt. 2, at II 0-36. Four of these six articles have counterparts in the present draft. The two that do not are Articles 5 and " X. " Article 5 later proved controversial. Some members feared it would have unforeseen legal effects, while others believed that it did not add anything of substance to the draft. Article X was ultimately considered. unnecessary since the principle it set forth would be covered by the normal rules concerning successive treaties on the same subject matter.
11 The report was not submitted until after Judge Schwebel's departure for the Court. Stephen Schwebel, Third Report on the Law of the Non-Navigational Uses of International Watercourses, [ 1982] 
Comm'n, pt. I, at 65. In the report , Judge Schwebel acknowledges his debt to Professor Robert Hayton, who had provided assistance in its preparation. The proposals in this report appear themselves to have been influenced to some extent by the Helsinki Rules on the Uses of the Waters of International Rivers adopted by the International Law Association (I LA) in 1966. 52 I LA , CONFERENCE REPORT 484 (1966) . 12 (1983)2 Y.B. lnt'l L. Comm'n, pt. I, at !55.
uSee note II supra.
. 15 The provisions adopted in 1987 were Articles 2-7. They included the first substantive provisions on watercourses that had been adopted by the Commission: Article 6 (as it was originally numbered) on equitable utilization and participation, and Article 7, enumerating factors relevant to equitable utilization . [ 1987] 2 Y.B. lnt'l L. Comm'n, pt. 2, at 25-38. 16 The ILC at this time had seven substantive topics on its agenda, on all of which the General Assembly had requested that it make significant progress. Major projects of codification and progressive development, such as the watercourses draft, normally take the Commission I 0 years or more to complete. other hand, those who urged retention of the notion of common terminus in order to suggest some limit to the geographic scope of the articles.
24
Apart from its compromise function, the word " normally" is also a convenient way of dealing with hydrological conditions that are well-known but not generally present, and that would not strictly satisfy the "common terminus" requirement.
5
The cornerstone of the draft is Part II, General Principles. Contained in this part are two articles that define the most fundamental rights and obligations of states sharing international watercourses and that have been the focus of much debate:
26 Article 5 on equitable utilization of international watercourses and Article 7 on the obligation not to cause significant harm to other riparian states. Discussion had focused not on whether these principles should have a place in the draft, but on which of them should prevail in the event they come into conflict. For example, if the " no harm" rule prevailed, a laterdeveloping upstream state would not be permitted to construct a dam that would cause significant harm to its downstream neighbor.
27 If the equitable utilization doctrine took precedence, harm to the downstream state would be one factor to be taken into account in determining whether the dam would be permissible.
The draft adopted on first reading in 1991 accorded primacy to the no-harm rule.
28
The new special rapporteur proposed reversing that regime. However, his proposed text would have raised, in effect, a rebuttable presumption that a use causing significant pollution harm is inequitable and unreasonable. 29 The final version of the draft does not reverse the primacy of the no-harm rule but softens the regime by making two important changes in Article 7. The first change is the introduction, at the suggestion of the special rapporteur, 30 of a "due diligence" standard. The article now reads in relevant part (with new language emphasized): "Watercourse States shall exercise due diligence to utilize an international watercourse in such a way as not to cause significant harm to other watercourse States."
31 It could be argued with some force that this "change" only makes express what was already implied, on the ground that there is scant support in state practice for an obligation of result-i.e., a virtual guaranty that significant harm will not occur-in this context. Nevertheless, the change is a welcome 24 1994 I LC Report, supra note 7, at 20 I. 2~ In addition to the pheno menon of deltas discussed in note 23 supra, the Commission 's commentary •·efers to situations in which surface waters " flow to the sea in whole or in part via groundwater . . . or empty at certain times of the year into lakes and at other times into the sea." /d. at 202. 26 See, e.g., the comments and observations of Switzerland on the draft articles as adopted on first reading, UN Doc. A/ CN.4/ 447, at 44 (1993) Watercourse States shall exercise due diligence to utilize an international watercourse in such a way as not to cause significant harm to other watercourse States, absent their agreement, except as may be allowable under an equitable and reasonable use of the watercourse. A use which causes significant harm in the form of pollution shall be presumed to be an inequitable and unreasonable use unless there is: (a) a clear showing of special circumstances indicating a compelling need for ad hoc adjustment; and (b) the absence of any imminent threat to human health and safety.
Rosenstock, First Report, supra note 19, at I O-Il. See also idem, Second Report, supra note 19, at II, which is identical except for the inclusion oftransboundary aquifers.
'"See the special rapporteur's proposed redraft of Article 7, supra note 29. "The 1994 version replaced "appreciable" with "significant" wherever the former term appeared in the I 991 draft. 1994 I LC Report, supra note 7, at 236. and the commentary to the article 37 suggest that the subparagraphs are conjunctive rather than disjunctive. Thus, one could conclude that even if it is established that the harming state's use is equitable and reasonable, consultations must continue over the possibility of ad hoc adjustments to the harming state's use and the question of compensation. Indeed, there appears to be no good reason why consultations should have to focus first on whether the use was equitable and only then on adjustments and compensation. The subjects dealt with in the two subparagraphs could be discussed together, and probably often would be as a practical matter. Such a procedure makes sense since, unless there is third-party involvement, the states concerned might find it difficult to come to an agreement on whether the use in question was in fact equitable and reasonable. If the harming state undertakes to make ad hoc adjustments and to compensate the affected state for significant harm, the latter may be more willing to accept the use in question. The "package" of the two subparagraphs may thus make it easier for the states to work out their differences than a pure equitable-utilization override.
In sum, the approach adopted by the Commission to the relationship between Articles 5 and 7, while not perfect, seems preferable to the more wooden rule of the earlier draft for two reasons. First, it mitigates the absolute priority given the no-harm rule under the 1991 articles, a priority that does not accord with state practice and could well give rise to more problems than it resolves. And second, the revised text is more likely to lead to a satisfactory resolution of any conflict in uses because of its requirement that the states concerned enter into consultations and ultimately have recourse to the dispute resolution procedures. The adjustment of conflicting uses of an international watercourse, especially where the watercourse is "successive" in character, is a highly complex affair that is unlikely to be accomplished satisfactorily through the simple expedient of a no-harm rule.
Part III of the draft addresses a subject that has been problematic in the practice of states: the obligations of a state planning a change in its use of an international watercourse. While initially somewhat controversial within the Commission itself, the question was resolved in 1988 in a detailed set of provisions regulating the rights and obligations of both the state contemplating the change and the state or states likely to be affected by it. This regime essentially requires the state planning to undertake a change "which may have a significant adverse impact" upon other states to notify such states in a timely fashion of its plans. If within six months of the notification it has received no reply from the notified states, 38 it may implement its plans (subject always to its obligations of equitable utilization and harmless use). If the notifying state does receive a response in which the notified states object to the planned change, 39 the states concerned are to "enter into consultations and, if necessary, negotiations with a view to arriving at an equitable resolution of the situation." 40 If so requested by the notified state when making its reply, the notifying state must suspend implementation of its plans ~7 See, in particular, paragraph 18 of the Commentary, id. at 243, stating that the "consultations . . . would include, in addition to the factors relevam in subparagraph (a), such factors as the extem to which adiustmems are economically viable" (emphasis added). for six months to permit serious consultations and negotiations. Thus, the entire process could take twelve months, or longer if the states concerned have not completed good faith consultations and negotiations 41 within the second six-month period. If the matter is not resolved to the satisfaction of any of the states concerned, the dispute settlement procedures of Article 33, discussed below, would be applicable.
Part IV of the draft deals not only with water pollution but, more widely, with protection and preservation of the ecosystems of international watercourses. The first article of that part, Article 20, provides simply: "Watercourse States shall, individually or jointly, protect and preserve the ecosystems of international watercourses. " 42 This is a powerful statement. It was modeled on Article 192 of the United Nations Convention on the Law of the Sea and reflects a recognition of the importance of the protection of ecosystems to sustainable development. Subsequent articles in this part deal with water pollution, exotic species and protection of the marine environment against pollution from international watercourses. Part IV also contains provisions on the crucial subject of cooperative management of international watercourses, on measures to regulate watercourses and on water installations.
Harmful conditions, including floods, are dealt with in part V, which also contains a provision on emergency situations such as chemical spills. Part VI consists of articles on armed conflict, indirect procedures, data vital to national security, and nondiscrimination, as well as a new article on the settlement of disputes. The article on "nondiscrimination " has been modified since the first reading. It requires states to grant private persons equal access, regardless of nationality or residence, to judicial or other procedures for compensation or other relief for injuries from watercourse-related activities.
The new article on dispute settlement applies to "any watercourse dispute concerning a question of fact or the interpretation or application of the present articles."
43 It provides for a series of stages of dispute settlement, beginning with consu ltations and negotiations through any existing joint watercourse institutions. If after six months the states concerned have not been able to resolve the dispute, they must submit it, at the request of any of them, to impartial fact finding or, if mutually agreed, to mediation or conciliation. The article contains provisions on the establishment of a fact-finding commission, as well as its procedure, powers, report and expenses. The states concerned " may by agreement" submit their dispute to arbitration or judicial settlement if the dispute has not been resolved through the other procedures mentioned within specified time limits.
THE RESOLUTI ON ON CONFINED TRANSBOUNDARY GROUND WATER
The definition of "watercourse" adopted on first reading included ground water only to the extent that it interacts in some way with surface water. T he Commission was unwilling at that stage to include in the scope of the draft so-called confined ground water, that is, ground water that is not related to surface water. The Commission took this position despite the importance of transboundary aquifers 44 because members gen- 41 It is clear that the Commission did not intend that the notifying state could simply proceed with the implementation of its plans after the expiration of the second six-month period without having engaged in meaningful consultations and negotiations. Such a course of action wou ld violate the notifying state's obligation to consult and negotiate in good faith. See Fisheries jurisdiction (UK v. Ice.) (Merits), 1974 ICJ REP. 3 Uuly 25); North Sea Continental Shelf cases (FRG v. Den.; FRG v. eth .), 1969 ICJ REP. 3 (Feb. 20); and Lake Lanoux, 12 R .I.A.A. 28 1 (1957 erally had not had this form of ground water in mind during the elaboration of the draft
